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Abstract

The increasing awareness and desire to fight sexual violence on college campuses have
led to focusing campus adjudication processes on achieving justice. This thesis will
analyze Betsy DeVos’s Title IX changes and explore whether she achieves due process
protections in the new policy. This thesis will detail DeVos’s various changes — increased
evidentiary standard, live hearing and cross-examination, narrowed definitions, reduction
of responsible employees, and presumption of innocence for accused students — and how
these changes are beneficial or detrimental to due process as a whole. This thesis will also
explore the presence of rape culture on college campuses, the disparity in the perception
of individuals of various intersecting identities, and what Institutions of Higher Education
(IHEs) can do to combat sexual violence outside of an adjudication process.

Key words: Title IX, due process, college, university, rape culture



Chapter 1: History of TIX

History of TIX

Title IX (TIX), as stated by the 1972 Title IX Education Amendment, started to
prohibit “discrimination on the basis of sex in education programs and activities operated
by recipients of federal financial assistance.”! Initially compliance meant providing equal
access to female athletics programs, more academic opportunities, and counseling
resources. Eventually, TIX also absorbed the responsibility of addressing cases of sexual
violence.

Justice Sandra Day O’Connor in Davis v. Monroe County Board of Education
(1999) stated that school districts and schools must address “harassment is so severe,
pervasive, and objectively offensive that it can be said to deprive the victims of access to
the educational opportunities or benefits provided by the school.””> The Supreme Court in
both Gebser v. Lago Vista Independent School District (1998) and Davis v. Monroe
County Board of Education (1999) supports TIX policy covering this harassment in
teacher-student and student-student relationships.>*

During the Obama administration, the Office for Civil Rights (OCR) published
the “Dear Colleague Letter,” which provided guidelines on what Institutions of Higher

Education (IHEs) must do in order to protect students against sexual misconduct. Three

! Umted States Department of Justice, “Equal Access to Educatron Forty Years of Title IX,” June 23, 2012,
f >

2 Sandra Day o’ Connor Davis v. Monroe County Bd. of Ed., 526 U.S. 629 (1999) No. 97-843 (US
Supreme Court May 24, 1999).

3 Sandra Day O’Connor, Gebser v. Lago Vista Independent School Dist., 524 U.S. 274 (1998), No. 96-1866
(US Supreme Court June 22, 1998).

* (Sandra Day O’Connor 1999)


https://www.justice.gov/sites/default/files/crt/legacy/2012/06/20/titleixreport.pdf
https://www.justice.gov/sites/default/files/crt/legacy/2012/06/20/titleixreport.pdf

years later, a Q&A document further detailed the guidelines regarding handling
disclosures. These documents spurred controversies regarding due process and the
overreach of federal power.

After Betsy DeVos became the Secretary of Education, she rescinded Obama-era
guidelines and replaced them with new guidelines that included changing evidentiary
standards and the TIX process. Once the Department of Education (DOE) released the
new draft, the comment period allowed for feedback on the new rule. Much feedback
opposed the new changes; however, the final draft was approved while retaining most of
DeVos’s changes. By August 2020, the new regulations were in place.’

Once the Biden administration came into the White House, he declared a hard
stance on the administration reevaluating the TIX regulations. In June of 2022, Biden
unveiled his new TIX regulations, which broadened the scope of cases that TIX has the
purview to adjudicate.® Critics of Biden’s policies are worried about the same issue that

critics of the Obama-era regulations: due process.

Pervasiveness of Sexual Violence
As described by Catharine MacKinnon in her article, she finds that sexual

harassment starts earlier than in IHEs. Children in middle school are subject to being

3 Jeremy Bauer-Wolf, “A Look at 11 Years of Title IX Policy,” September 19, 2022,
https://www.highereddive.com/news/a-look-at-11-vyears-of-title-ix-policy/623810/.
*Ibid.



https://www.highereddive.com/news/a-look-at-11-years-of-title-ix-policy/623810/
https://www.highereddive.com/news/a-look-at-11-years-of-title-ix-policy/623810/

called terms such as “‘lesbian,’ [or] ‘prostitute.”””” The “boys [snap] the girls’ bras, [run]
their fingers down the girls’ backs, [stuff] paper down the girls’ blouses”® and many other
affronts that invade the students’ personal space. The perpetrators range from peers to
teachers, and the victims tend to be younger than their perpetrators or students with
special needs.

The violence which starts so early in students’ lives does not cease once they
reach an IHE. Instead, MacKinnon finds that students become more vulnerable when they
“are largely within the age range — eighteen to twenty-four years.” Those in the college
ages “are three times more likely than women in general to be sexually violated;
college-aged men students are seventy-eight percent more likely than nonstudents to be
victims of rape or other sexual assault.”'?

According to Leigh Gaskin, rape culture is defined as ““a social, political,
economic, and governmental system that allows and continues the normalization of rape
and sexual assault within a society.”'! This normalization is achieved through actions
such as “trivializing rape, rejecting the extensiveness of rape and sexual assault, and

victim blaming.”'? Kate Harding says that rape culture “encourages us to scrutinize

victims’ stories for any evidence that they brought the violence upon themselves.”'* Rape

7 Catharine A. MacKinnon, “In Their Hands: Restoring Institutional Liability for Sexual Harassment in
Educatlon ” Yale Law Journal 125, no. 7 (May 2016)
10a fea heir-ha

-in-education.

¥ Ibid.

? Ibid.

19 Ibid.

" Leigh Gaskin, “Chapter Eight Rape Culture: The Need for an Intersectional, Comprehensive Social
Justice Movement,” in RAPE CULTURE 101: Programming Change (Demeter Press, 2020), 13748,
https://www.jstor.org/stable/j.ctvl2sdxdg.11.

12 Ibid.

13 Kate Harding, Asking for It: The Alarming Rise of Rape Culture--and What We Can Do about It (Da
Capo Press, 2015).



https://www.jstor.org/stable/j.ctv12sdxdg.11
https://www.jstor.org/stable/j.ctv12sdxdg.11
https://www.yalelawjournal.org/feature/in-their-hands-restoring-institutional-liability-for-sexual-harassment-in-education
https://www.yalelawjournal.org/feature/in-their-hands-restoring-institutional-liability-for-sexual-harassment-in-education
https://www.yalelawjournal.org/feature/in-their-hands-restoring-institutional-liability-for-sexual-harassment-in-education

culture also allows supports the existence of rape myths, statements that places the blame

of sexual violence onto the victim rather than the perpetrator.

(133

Examples of rape myths include the claim that “‘no’ really means ‘yes,””'* that
women have agency when in a situation when they experience sexual violence, that the
woman brought on the sexual violence due to their promiscuity, or that women use false
accusation as a tool against men all perpetuate a culture of disbelieving survivors. These
rape myths perpetuate a culture of disbeliving survivors. IHEs are especially vulnerable
to supporting rape culture. According to the article written by Ann Burnett and
colleagues, “college campuses foster date rape cultures, which are environments that
support beliefs conducive to rape.”'> Additionally, Burnett et al., find that organizations
with a concentration of men that foster conversations that tend towards shaming women

or encourage men to be “physically dominating”'® in a way that could promote engaging

“in more sexual coercion toward dating partners™'’

and also contribute to rape culture.

The effect of rape culture does not just end at the minimization of the experiences
of survivors. It also affects the safety survivors feel in reporting their experiences. Burnett
et al. cite a study that finds that “fewer than 5% of sexual offenses are reported to law

2918

enforcement”'® as they are afraid that the systems in place “protects the perpetrators and

creates a sense of tolerance towards rape.”'” According to Meredith Minister’s book,

1 Ibid.

'3 Ann Burnett et al., “Communicating/Muting Date Rape: A Co-Cultural Theoretical Analysis of
Communication Factors Related to Rape Culture on a College Campus,” Journal of Applied
Communication Research 37, no. 4 (October 9, 2009): 465-85,
https://doi.org/10.1080/00909880903233150.

16 Ibid.

7 Ibid.

'8 Tbid.

" Tbid.



https://doi.org/10.1080/00909880903233150
https://doi.org/10.1080/00909880903233150

relying on law enforcement to help solve the issue of rape culture is counterproductive as
“law enforcement uses rape and the treat of rape as a mechanism of control.”?

In an attempt to make sexual violence and other forms of crime more transparent
in IHEs, the Jeanne Clery Disclosure of Campus Security Poilcy and Campus Crime
Statistics Act, otherwise known as the Clery Act, enforced annual reporting of crime
statistics to the public so that individuals are aware of the issues on campuses. According
to the Clery Act, the crimes that are included in the reporting include “domestic violence,
dating violence, and stalking incidents.”?! Though the Clery Act attempts to provide some
transparency, the hesitancy to report incidents of sexual violence indicates that at certain
IHESs, the crime statistics are not accurate to the level of violence that occurs on campus.
According to the AAUW, “77% of campuses reported zero incidents of sexual assault,
including rape and fondling, domestic violence, dating violence, and stalking.”**

Knowing the pervasiveness of sexual violence on a variety of IHEs, the lack of reported
incidents does not mean that this violence does not occur. It simply indicates a problem of
severe underreporting.

The first case of sexual violence being a responsibility of TIX was in Alexander v.
Yale University (1977). This case established that TIX must consider how sexual

misconduct — such as quid pro quo — can prevent a school from pursuing the goals of

TIX. In this case, the plaintiffs argued that Yale University was in not in compliance with

20 Meredlth Minister, Rape Culture on Campus (Lanham Maryland Lexmgton Books, 2018)
ks?hl=en&lr= 1k

on+college+camouses&ots WJLkl XYf] &s1g—VOavD 81ast629AJEuwNOXqVCs#v oneoage&q =rape
%20culture%200n%20college%?2 f=fal

21 US Congress, “20 U S. Code § 1092 - Institutional and Financial Assistance Information for Students,”

1092 20 § (n.d.),

2 AAUW “An Underreported Problem Campus Sexual Mlsconduct” (Washington DC, n.d.),



https://www.aauw.org/resources/article/underreported-sexual-misconduct/
https://www.aauw.org/resources/article/underreported-sexual-misconduct/
https://www.law.cornell.edu/uscode/text/20/1092
https://books.google.com/books?hl=en&lr=&id=mAlkDwAAQBAJ&oi=fnd&pg=PR5&dq=rape+culture+on+college+campuses&ots=WJLk1_XYfj&sig=yQavD-81asGf629AJEuwNQXqVCs#v=onepage&q=rape%20culture%20on%20college%20campuses&f=false
https://books.google.com/books?hl=en&lr=&id=mAlkDwAAQBAJ&oi=fnd&pg=PR5&dq=rape+culture+on+college+campuses&ots=WJLk1_XYfj&sig=yQavD-81asGf629AJEuwNQXqVCs#v=onepage&q=rape%20culture%20on%20college%20campuses&f=false
https://books.google.com/books?hl=en&lr=&id=mAlkDwAAQBAJ&oi=fnd&pg=PR5&dq=rape+culture+on+college+campuses&ots=WJLk1_XYfj&sig=yQavD-81asGf629AJEuwNQXqVCs#v=onepage&q=rape%20culture%20on%20college%20campuses&f=false
https://books.google.com/books?hl=en&lr=&id=mAlkDwAAQBAJ&oi=fnd&pg=PR5&dq=rape+culture+on+college+campuses&ots=WJLk1_XYfj&sig=yQavD-81asGf629AJEuwNQXqVCs#v=onepage&q=rape%20culture%20on%20college%20campuses&f=false

TIX as the environment that allowed for sexual violence to exist made the school
environment hostile.”

In Franklin v. Gwinnett County Public Schools (1992), the Supreme Court ruled
that schools would award monetary compensation for reported yet non-adjudicated TIX
cases. The plaintiff had reported incidents of sexual misconduct to the school district.
Nevertheless, the school told the plaintiff not to pursue charges and ignored the issue. As
a result, the plaintiff brought the charges against the school and received monetary
compensation.** This case set a precedent that if an institution fails to uphold TIX, it
could be liable for monetary compensation. IHEs must address sexual misconduct.

A case that spotlighted the prevalence of sexual assault in an IHE was the Brock
Turner case. Turner was a Stanford student who sexually assaulted an unconscious
woman behind a dumpster. This case saw demeaning the assault as “20 minutes of
action”® from Turner’s father and a severely reduced prison sentence compared to the
recommended six years of imprisonment. In a piece by Michael Vitiello, he makes an
argument that Turner was not a rapist. Vitiello believes that “words matter”*® and that
lawyers commenting on Turner’s case need to be understand the proper definitions of
rape versus sexual assault and then compare it to the charges against Turner.

However, this point does not seem to hold when considering the Federal Bureau

of Investigation’s (FBI) definition of rape compared the charges against Turner. The

2 Arthur H. Latimer, Alexander v. Yale University, 459 F. Supp. 1 (D. Conn. 1977), No. 77-277 (US
District Court for the District of Connecticut December 21, 1977).

# Byron R. White, Franklin v. Gwinnett County Public Schools, 503 U.S. 60 (1992) (US Supreme Court
February 26, 1997).

2 Marina Koren, “Why the Stanford Judge Gave Brock Turner Six Months,” The Atlantic, June 17, 2016,
https://www.theatlantic.com/news/archive/2016/06/stanford-rape-case-judge/487415/.

26 Michael Vitiello, “Brock Turner: Sorting Through the Noise,” The University of the Pacific Law Review
49, no. 3 (January 6, 2018),
https:/scholar]



https://scholarlycommons.pacific.edu/cgi/viewcontent.cgi?article=1181&context=uoplawreview
https://scholarlycommons.pacific.edu/cgi/viewcontent.cgi?article=1181&context=uoplawreview
https://www.theatlantic.com/news/archive/2016/06/stanford-rape-case-judge/487415/
https://www.theatlantic.com/news/archive/2016/06/stanford-rape-case-judge/487415/

definition of rape, according to the FBI, is “penetration, no matter how slight, of the
vagina or anus with any body part or object, or oral penetration by a sex organ of another
person, without the consent of the victim. Attempts or assaults to commit rape are also
included; however, statutory rape and incest are excluded.”” Vitiello details the specific
charges against Turner as “assault with intent to rape an intoxicated person; sexually
penetrating an intoxicated person with a foreign object (his finger); and sexually
penetrating an unconscious person with a foreign object (again, his finger).”?® Turner’s
assault and penetration charges fall under the purview of the FBI’s definition of rape.

The combination of the publicity of Turner’s case and the prevalence of the
#MeToo movement brings attention to how sexual violence is pervasive within IHEs.
Shortly after this case and the outrage on the severely shortened sentence, Alyssa Milano,
a celebrity, prompted women on Twitter to share stories of surviving sexual violence
under the hashtag #MeToo, a term coined by Tarana Burke over a decade prior.”? As of
October 2018, the Pew Research Center reported that the hashtag had over 19 million
hits.*

With the context of present day issues, the return to IHEs after the global
pandemic is grounds to create more vulnerable populations. As students enter IHEs, they

display a heightened understanding of what constitutes sexual violence in the

7 Federal Bureau of Invest1gat10n “Rape” (US Department of Justlce n.d. )

%20UCR%20deﬁn1t10n%200f,rape%20and%201ncest%20are%20excluded
28 Michael Vitiello 2018

» Mary Pflum, “A Year Ago, Alyssa Milano Started a Conversation about #MeToo. These Women
Replied.,” NBC News, October 15, 2018,
https://www.nbcnews.com/news/us-news/year-ago-alyssa-milano-started-conversation-about-metoo-these-

women-n920246.

39 Monica Anderson and Skye Toor, “How Social Media Users Have Discussed Sexual Harassment since
#MeToo Went Viral” (Pew Research Center, October 11 2018)
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https://www.pewresearch.org/fact-tank/2018/10/11/how-social-media-users-have-discussed-sexual-harassment-since-metoo-went-viral/
https://www.pewresearch.org/fact-tank/2018/10/11/how-social-media-users-have-discussed-sexual-harassment-since-metoo-went-viral/
https://www.nbcnews.com/news/us-news/year-ago-alyssa-milano-started-conversation-about-metoo-these-women-n920246
https://www.nbcnews.com/news/us-news/year-ago-alyssa-milano-started-conversation-about-metoo-these-women-n920246
https://www.nbcnews.com/news/us-news/year-ago-alyssa-milano-started-conversation-about-metoo-these-women-n920246
https://ucr.fbi.gov/crime-in-the-u.s/2013/crime-in-the-u.s.-2013/violent-crime/rape#:~:text=The%20revised%20UCR%20definition%20of,rape%20and%20incest%20are%20excluded
https://ucr.fbi.gov/crime-in-the-u.s/2013/crime-in-the-u.s.-2013/violent-crime/rape#:~:text=The%20revised%20UCR%20definition%20of,rape%20and%20incest%20are%20excluded
https://ucr.fbi.gov/crime-in-the-u.s/2013/crime-in-the-u.s.-2013/violent-crime/rape#:~:text=The%20revised%20UCR%20definition%20of,rape%20and%20incest%20are%20excluded

post-#MeToo movement.*' There were essentially two classes of students who have not
been in IHEs and may not understand the prevalence of sexual violence on campuses. As
students have been returning to campuses, protests have erupted in various IHEs, notably
at Virginia Tech®? and University of Nebraska-Lincoln*, about the prevalence of sexual
assaults on their campuses.

TIX aims to ensure that the educational environment fosters safety and inclusivity.
These protests are indicative of IHEs failing to deliver the justice that the students are
asking for. Haley Carter in her article states that sending sexual violence cases to the
criminal justice system, when their IHEs fail to keep the learning environment safe would
“violate the very essence of student civil rights under Title IX.”** The escalation would
make a situation that requires a civil process, intended on correcting a hostile
environment, to become a criminal investigation which could lead to a more punitive and
exhausting outcome. Additionally, Carter finds that survivors may not want to report to
the police “due in part to the long-standing history of bias against survivors of sexual

assault.”?

3! Anna E. Jaffe, Ian Cero, and David DiLillo, “The #MeToo Movement and Perceptions of Sexual Assault:
College Students’ Recognition of Sexual Assault Experiences Over Time,” Psychol Violence 11, no. 2
(January 14, 2021): 209-18, https://doi.org/10.1037/vio0000363.

32 Yann Ranaivo, “Activists Call for Changes to Address Sexual Violence at Virginia Tech,” The Roanoke
szes September 28, 2021

an%20200%20gathered%200n=demanded%20m0re%20sweepmg%ZOSystemlc%ZOchanges
33 Aaron Bonderson, “Thousands Protest For Third Straight Night at UNL, Pleading for Change Following

Sexual Assault Allegatlon ” Nebraska Public Medza August 28,2021,

ading- for-change followmg-sexual assault- allegatlon/
3* Haley C. Carter, “Under the Guise of ‘Due Process’: Sexual Harassment and the Impact of Trump’s Title

IX Regulations on Women Students of Color,” Berkeley Journal of Gender, Law & Justice 36, no. 1 (2021):
180-210.
3 Ibid.
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https://roanoke.com/news/local/education/activists-call-for-changes-to-address-sexual-violence-at-virginia-tech/article_e84c2f94-20b7-11ec-abd6-cb69a91c3251.html#:~:text=Activists%20call%20for%20changes%20to%20address%20sexual%20violence%20at%20Virginia%20Tech,-Yann%20Ranaivo&text=More%20than%20200%20gathered%20on,demanded%20more%20sweeping%20systemic%20changes.
https://roanoke.com/news/local/education/activists-call-for-changes-to-address-sexual-violence-at-virginia-tech/article_e84c2f94-20b7-11ec-abd6-cb69a91c3251.html#:~:text=Activists%20call%20for%20changes%20to%20address%20sexual%20violence%20at%20Virginia%20Tech,-Yann%20Ranaivo&text=More%20than%20200%20gathered%20on,demanded%20more%20sweeping%20systemic%20changes.
https://roanoke.com/news/local/education/activists-call-for-changes-to-address-sexual-violence-at-virginia-tech/article_e84c2f94-20b7-11ec-abd6-cb69a91c3251.html#:~:text=Activists%20call%20for%20changes%20to%20address%20sexual%20violence%20at%20Virginia%20Tech,-Yann%20Ranaivo&text=More%20than%20200%20gathered%20on,demanded%20more%20sweeping%20systemic%20changes.
https://doi.org/10.1037/vio0000363

Obama Administration and “Dear Colleague Letter”

The federal regulations that made TIX the regulation that many know it to be
today came from the Obama administration with his “Dear Colleague” letter (DCL). The
DCL was an attempt to address growing concerns in IHEs regarding the prevalence of
sexual violence and the inaction of school administrations. Carter described the goals of
the DCL and the later released Question & Answer (Q&A) document to “[standardize]
the evidentiary burden of proof across all Title IX adjudications, [expand] the definition
of ‘sexual harassment’ to include sexual violence, and [offer] a more precise explanation
of institutional responsibilities for adjudicating alleged sexual misconduct.”>¢

The DCL defined sexual harassment as “unwelcome conduct of a sexual nature. It
includes unwelcome sexual advances, requests for sexual favors, and other verbal,
nonverbal, or physical conduct of a sexual nature.”*” The DCL defines sexual violence as
“physical sexual acts perpetrated against a person’s will or where a person is incapable of
giving consent due to the victim’s use of drugs or alcohol. An individual also may be
unable to give consent due to an intellectual or other disability. A number of different acts
fall into the category of sexual violence, including rape, sexual assault, sexual battery,
and sexual coercion. All such acts of sexual violence are forms of sexual harassment

covered under Title IX.”*® These definitions allowed for a wide net of unwarranted

behaviors under the purview of TIX for investigation. The DCL and Q&A not only

3 Ibid.

37 Russlynn Ali, “Dear Colleague Letter,” April 4, 2011,
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf.

38 Office of Civil Rights, “Sex-Based Harassment” (Washington DC: U.S. Department of Health and
Human Services, October 27 2021)
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created the expansive net of what constitutes sexual violence but also what locations the
IHEs had a responsibility of ensuring followed TIX regulations: “Title IX protects
students in connection with all the academic, educational, extracurricular, athletic, and
other programs of the school, whether those programs take place in a school’s facilities,
on a school bus, at a class or training program.”® The new TIX policy reduced the
definition of sexual violence and locations where a school is responsible for investigating
TIX abuses.

Additionally, the DCL and Q&A document established the TIX Coordinator
position. IHEs now had to have a coordinator responsible for knowing “the behaviors that
constitute sexual misconduct and the respective institution’s grievance procedures.”’ The
responsibilities of the TIX coordinator changed under the Trump administration. Carter
also states that the DCL established the standard of evidence as “preponderance of
evidence™' and the Q&A further details the requirement of having responsible

employees. DeVos reworked both of these aspects of TIX.

OCR and its Role

The Office of Civil Rights (OCR) was responsible for implementing the changes.
The Department of Education Organization Act of 1979 created the OCR. As mentioned
in the National Archives, the OCR was to “ensure equal access to education and to

promote education excellence throughout the nation through vigorous enforcement of

3 Russlynn Ali 2011
“ Haley C. Carter 2021
41 Ibid.
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civil rights.”* Any educational organization that receives federal funding must adhere to
federal civil rights policies. OCR uses satellite offices throughout the country to help
prevent civil rights abuses, identify cases of infractions against policy, and prosecute
institutions that fail to comply.*

Initially, TIX did not have the same reach that it has today. TIX’s initial purpose
was to remove obstacles for women to access sports in IHEs. Many IHEs, when facing
budgetary constraints, would cut women'’s sports, thus disproportionately limiting access
to athletics for women. TIX would attempt to rectify this by mandating that IHEs were no
longer allowed to do this. However, there was an issue of compliance without receiving
federal funding. In Grove City College v. Bell (1984), the case debated whether a private
college that generally does not receive federal funding needed to be in full compliance
with TIX. The Supreme Court determined that IHEs only had to be TIX compliant in
specific programs in which students who received federal funding were participating. In
the decision, Justice White writes that “the fact that federal funds eventually reach the
College’s general operating budget cannot subject it to institution-wide coverage.”* This
case severely limited the scope of the TIX policy. P. Michael Villalobos in his article
“The Civil Rights Restoration Act of 1987: Revitalization of Title X wrote on the
implications of this case. Villalobos found that after the decision was published, there

was an “immediate termination of twenty-three Title IX investigations.”** Claimants had

42 “Department of Education. Office for Civil Rights.” (U.S. National Archives and Records
Administration, n.d.), 10518452, National Archive Catalog, https://catalog.archives.gov/id/10518452.

“ Ibid.

4 Byron R. White, Grove City Coll. v. Bell, 465 U.S. 555 (1984), No. 82-792 (US Supreme Court February
28, 1984).

4 P. Michael Villalobos, “The Civil Rights Restoration Act of 1987: Revitalization of Title IX,” Marquette
Sports Law Review 1, no. 1 (1990),
https://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=1005&context=sportslaw.

11


https://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=1005&context=sportslaw
https://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=1005&context=sportslaw
https://catalog.archives.gov/id/10518452

to prove that an institution received federal funding to bring up issues of TIX violations
to the OCR.

To counter the Grove City College decision, Congress passed the Civil Rights
Restoration Act of 1987. This act expanded the definition of “the phrase ‘program or
activity’ and the term ‘program’ to mean all of the operations... any part of which is
extended Federal financial assistance.”* This act ensured that any institution that
received federal funding in any of their programs to be fully under TIX compliance. This
expansion gave OCR the power it has today to ensure that it can uphold the policy’s
mission throughout the entire institution.

The Supreme Court, during Obama’s administration, determined that OCR is to
enforce TIX compliance as one of the civil rights policies. The OCR specifically states,
“if a school knows or reasonably should know about sexual harassment or sexual
violence that creates a hostile environment, the school must take immediate action to
eliminate the sexual harassment or sexual violence, prevent its recurrence, and address its
effects.” If not, they are in direct contradiction of TIX.

In order to execute this guidance, the OCR developed a three-pronged test to
check compliance:

1. Has the harassment impaired access to educational opportunities;

2. Whether school did have notification of the harassment;

46 “Civil Rights Restoration Act of 1987,” S.557 § (1988),
https://www.congress.gov/bill/100th-congress/senate-bill/557.

47 Office of Civil Rights, “Know Your Rights: Title IX Prohibits Sexual Harassment1 and Sexual Violence
Where You Go to School” (U.S. Department of Education, n.d.),

https: 2 ffices/li L itle-ix-rights-201104 html.
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3. Did the school take prompt/effective action to remedy harassment and prevent it

from happening again?*®

According to OCR records, between 2014 to 2017, over 300 cases* of TIX
non-compliance regarding sexual violence and harassment were investigated. Occidental
College and Swarthmore College were two notable IHEs with OCR sanctions due to
investigations. As a result of a vast number of IHEs being noncompliant with the OCR
and TIX, IHEs created policies that seemed to over-regulate and over-police sexual
violence allegations. IHEs were pushing for the adjudication of a majority of cases
through formal processes rather than opening an avenue for informal resolutions. This
push for formal resolutions was to ensure that they could stay in compliance with OCR’s
regulations.

IHEs were attempting to use DCL, Q&A and OCR guidance to create their
policies. However, the three policies could only give vague guidance but not necessarily
detail how specific processes must be. The policies were unable to give guidance on how
to approach disclosures and other vital aspects of TIX. Information on retaliation or
procedural protections were notably missing.*® Case laws, state policies —such as SB 493
in California— would provide more guidance about policies IHEs could adopt to structure

their TIX policies.

8 Grayson Sang Walker, “The Evolution and Limits of Title IX Doctrine on Peer Sexual Assault Note,”
Harvard Civil Rights-Civil Liberties Law Review 45, no. 1 (Winter 2010): 95-134.
4 Nick Anderson, “At First, 55 Schools Faced Sexual Violence Investigations. Now the List Has

%0 Grayson Sang Walker 2010
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The Pertinence of Sexual Violence Today

The history of TIX raises the question of why TIX incorporating sexual violence
is essential today. For one, sexual violence is pertinent to creating a hostile educational
environment. Many cases of sexual violence go unreported because of hesitancy. Carter
uses studies to indicate low rates of reporting sexual violence. For instance, only sixteen
percent of survivors forced into performing nonconsensual acts, and eight percent of
individuals forced into nonconsensual acts while incapacitated reached out to support
services. Another study estimated over ninety-five percent of survivors never reported
incidents to campus authorities.’!

With the data that is available, RAINN reports that college-aged women are three
times more likely than all women to be at risk of sexual violence. Thirteen percent of all
students, both undergraduate and graduate, experience some sexual violence through
“physical force, violence or incapacitation.”* Specifically for undergraduate students,
“26.4% of females and 6.8% of males experience rape or sexual assault through physical
force, violence, or incapacitation.”* Students with additional intersections of identity are
at greater risk of experiencing sexual violence.

A study by Mary Koss, a professor of psychology at University of Arizona, asked
questions to perpetrators about their mindset regarding non-consensual sex. In her study,
“7.7 percent of male students volunteered anonymously that they had engaged in or

attempted forced sex.”** These students did not view it as rape either because they did not

! Haley C. Carter 2021

32 RAINN, “Campus Sexual Violence: Statistics,” n.d.,
https://www.rainn.org/statistics/campus-sexual-violence.

53 Haley C. Carter 2021

% Anya Kamenetz, “The History of Campus Sexual Assault,” NPR, November 30, 2014,
https: Npr.or ion, 2014/11 4 he-historv-of-campus-sexual- It.
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face any “negative consequences™ that could deter them from repeating such offenses.
This mentality of sexual violence — the idea that perpetrators could commit such acts and
think that such behavior is not violence simply because they did not face consequences —
contributes the presence of rape culture.

IHEs have a responsibility to create a TIX policy that protects survivors and the
accused. Survivors can, according to Carter, “face educational harms, health
consequences, and economic costs that can negatively impact their continued presence on
campus and pursuit of higher learning opportunities.” The accused must navigate
environments that may believe that accusations lead to immediate guilt, an equal level of

loss of access to educational opportunities, and other adverse consequences.

Backlash to Obama-era TIX

Since Obama’s DCL and Q&A, there have been many controversies regarding
due process for the accused. Because the OCR had started to crack down on violations of
TIX, THESs started to over-police and forced more formal processes. Over-policing and
specific policies at various IHEs throughout the United States are inequitable or lack due
process. An article by Jeannie Suk Gersen for The New Yorker found that the inequitable
processes lacking due process occurred by “deny[ing] accused students access to the
complaint, the evidence, the identities of witnesses, or the investigative report, and to

forbid them from questioning complainants or witnesses.”’ In Middlebury College and

35 Ibid.

¢ Haley C. Carter 2021

57 Jeannie Suk Gersen, “Assessing Betsy DeVos Proposed Rules on Title IX and Sexual Assault,” The New
Yorker, February 1, 2019,
https://www.newyorker.com/news/our-columnists/assessing-betsv-devos-proposed-rules-on-title-ix-and-sex

ual-assault.
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University of Pennsylvania, “investigators and adjudicators have been trained to ‘start by
believing’ the complainant rather than to start from a position of neutrality.”>®

According to Laura Perry, the OCR was concerned that DCL and Q&A provided
broad and vague descriptions of sexual violence and harassment, lacked consistency
regarding access to evidence, and indicated no right to cross-examine the witnesses.”
Additionally, the Obama-era guidelines never had a comment period to allow for
feedback from the public. The lack of a comment period made these guidelines lack the
official force of law.

Obama not allowing for a comment period made the DCL and the Q&A
controversial. The Administrative Procedure Act (APA) 5 USC §551 et seq. (1946) states
that federal agencies that create regulations must publish “notices of proposed and final
rulemaking in the Federal Register, and [provide] opportunities for the public to comment
on notices of proposed rulemaking.”® When Obama published the DCL, the OCR did not
send out any notice, have a comment period, or a delayed acceptance. In an article written
by Ari Cohn for the Foundation for Individual Rights and Expression (FIRE), Cohn
describes the lack of comment period or proper notice as OCR failing “to comply with
the required APA procedures, and... [robbing] the public of its opportunity and duty to

participate in the rulemaking process.”® The lack of transparency and buy-in from the

public before establishing legislation that allows for an overhaul of prior sexual violence

% Ibid.
% Laura Perry, “From Brock Turner to Brian Banks: Protecting Victims and Preserving Due Process in the
New Area of Title IX,” DePaul Journal for Social Justice 14, no. 2 (Summer 2021): 1-51.
60 “Summary of the Admmlstratlve Procedure Act,” 5 USC §551 et seq. (1946) § (n.d.),
§ ~text=(1946
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81 Ari Cohen, “Did the Office for Civil Rights’ April 4 ‘Dear Colleague’ Letter Violate the Law?,”
September 12,2011,
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policies seemed like an affront to individual rights. When DeVos reworked TIX, she had
a comment period and provided adequate notice, which ensured that the TIX policies
complied with the APA.

Another issue with the DCL and Q&A is the structure of the processes allowed at
IHEs. There are two models: investigator and live hearing models. With the investigator
models, there is no live hearing, and the accused has no access to the evidence. When the
consequence of TIX procedures could have an outcome like suspension, not having the
ability to know the evidence to be presented denies the accused due process.

The process pushed by DeVos and the new guidelines is a live hearing model. In
this procedure, Laura Perry describes “an administrative hearing to provide appropriate
consequences to the accused student if they are found responsible.”® This process
attempts to increase due process for the accused so that they have greater awareness and

say in the investigation process.

62 Laura Perry 2021
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Chapter 2: The DeVos TIX Changes

The Motivation

Betsy DeVos said that Obama-era guidelines “lacked basic elements of fairness.”®

In a 2017 speech at George Mason University, DeVos explained:

“Survivors, victims of a lack of due process, and campus administrators have all
told me that the current approach does a disservice to everyone involved. That’s
why we must do better, because the current approach isn’t working. Washington
has burdened schools with increasingly elaborate and confusing guidelines that
even lawyers find difficult to understand and navigate.

Where does that leave institutions, which are forced to be judge and jury?... This
failed system has generated hundreds upon hundreds of cases in the Department’s
Office for Civil Rights, mostly filed by students who reported sexual misconduct
and believe their schools let them down.”*

DeVos’s case against the earlier guidelines focused on respecting due process,
limiting the desire to overcorrect by forcing more TIX processes to occur and controlling
government overreach. She suggested that accused students with specific identities faced
more significant penalties in the TIX process than others, showing less due process for
those with these identities. She determined the definition of sexual assault to be too vague

and narrowed it down in her guidelines.

63 Stephanie Saul and Kate Taylor, “Betsy DeVos Reverses Obama-Era Policy on Campus Sexual Assault
Investigations,” The New York Times, September 22, 2017,

6 Susan Svrluga, “Transcript: Betsy DeVos’s Remarks on Campus Sexual Assault,” The Washington Post,
September 7, 2018
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For students with intersectional identities, DeVos and her supporters said that due
process is essential for black students who may face more discrimination and harsher
penalties under TIX. DeVos, in her George Mason University speech, mentioned the
experience of a veteran of the Navy who attended a local HBCU. Three weeks before
graduation, she said he was “suspended via a campus-wide email which declared him a
‘threat to the campus community. When he tried to learn the reason for his suspension, he
was barred from campus.”® This student had to reach out to a pro bono lawyer who
helped him file a Freedom of Information Act request. Besides informing him of his
suspension for sexual harassment, the school did not give him further details. This
student relapsed into sobriety and thought his entire life had slipped through his fingers.

Some legal scholars have expressed similar concerns. Janet Halley recognizes the
historical prevalence of this discrimination against black men in cases relating to sexual
violence. She uses examples of Emmett Till and Central Park Five as historical events
that indicate disproportionate punishment of black men and 7o Kill a Mockingbird as
literary evidence of the same phenomenon. Halley sees “the general social disadvantage
that black men continue to carry in our culture”® that can sway adjudicators “to put

blame on them”®’

in any adjudication process.
Attorney Laura Perry contends that black students are disproportionately affected

by TIX decisions. For instance, Brock Turner received six months in prison, whereas

Corey Batey, a black athlete, was sentenced to fifteen years. Perry says that black
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students have the added burden “of fighting the allegations against them in a racist legal
system that has a long history of inadequately applying procedural protections to people
of color.”®® On average, “black men receive sentences approximately 20 percent longer
than white men who have committed the same crime™® in the criminal justice system due

to discrimination from the “judges and juries themselves.””"

Throughout American history, whites often have seen black men as dangerous and
white women as delicate and vulnerable. This depiction of white women only needing
protection affects the capacity for women of color or gender non-conforming people also
to receive the same care and treatment that white women receive. Conversely, depicting
black men as dangerous presumes guilt due to a fear perpetrated by harmful stereotypes.

Gender alone could indicate some disparities. Halley recognizes the potential
gender discrepancy, especially with the use of substances. For the complainant, drugs and
alcohol can affect how they give consent. For the respondent, however, being under the
influence “has no mitigating effect on his conduct.””" Halley describes a scenario where a
male and female Harvard student has a sexual encounter. Both of them “feels intense
remorse and moral horror about it afterward,”’? which results in them reporting it to TIX.
Halley believes that the adjudicator and the public’s innate desire to believe a female
complainant indicates the bias for complainants and “for women against men in the

design of the Harvard paragraph on intoxication.”” She points out that there is now equal
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participation, regardless of the individual’s gender, in substances that can severely impair
judgment. Halley blames a feminist policy lens of believing women in situations where
substances are involved in establishing a “predetermined victimhood and guilt”"
dynamic. Even though one can argue that “in the campus drinking culture, men have
more power than women,””” Halley still sees the risk of the “moral stigma and
life-altering penalties on men who may well be innocent.””® Halley sees the perception of
women’s victimhood with substances indicating that “women should not and do not bear
any responsibility for the bad things that happen to them when they are voluntarily drunk,
stoned, or both.””” This victimhood perception reduces the amount of responsibility and
agency that women have.

Though supporters of due process are concerned that black men may be at greater
risk in TIX processes without enough accused protections, there is a greater prevalence of
black women who are victims of sexual violence being further discriminated against and
mistreated. According to the National Center on Violence Against Women in the Black
Community, “for every black woman who reports rape, at least 15 black women do not
report.””® At least 35% of black women have experienced some form of sexual violence.

From the age of twelve years, African American women experience higher rates of sexual

violence than any other race from 2005-2010.” Morevoer, according to the American
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Psychology Association, black women subsequently suffer worse psychological abuse
due to sexual violence and rape culture than all other women.*

In a research paper, Carolyn West and Kalimah Johnson discuss the intersections
of black women and the violence they face in various settings, such as early education,
IHEs, or detention centers. Specific to black women in IHEs, the majority of the
perpetrators were “classmates (37%), acquaintances (29%), and friends (26%).”*' About
“89.5% of Black college women reported that they had sustained emotional or
psychological injuries as a result of rape.”®* Black survivors of sexual coercion report
“lower rates of self-esteem”? if they hold “beliefs such as women are sexual objects and
men are driven by sex.”® If black women believe that people view them as “sexually
loose,”® they are more disposed to believe in victim blaming.

For his dissertation, Lawrence Henry conducted a study interviewing eight black
women who have experienced sexual violence. He asked them questions to gauge their
perception of themselves and to understand why they chose not to report the violence. An
overwhelming factor in why black women chose not to report was that the institutions
they attended were not supportive of black women. Many black women in his study
feared being treated differently by the institutions and community around them, citing

historical mistreatment of their intersecting identities. Black women faced a gap in
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Psychological Association, Inc., February 2020,
https://www.apa.org/pi/about/newsletter/2020/02/black-women-sexual-assault.

8! Carolyn M. West and Kalimah Johnson, “Sexual Violence in the Lives of African American Women”
(National Online Resource on Violence Against Women, March 2013),
https://vawnet.org/sites/default/files/materials/files/2016-09/AR_SVA AWomenRevised.pdf.

82 Tbid.

8 Ibid.

8 Ibid.

8 Ibid.

22


https://vawnet.org/sites/default/files/materials/files/2016-09/AR_SVAAWomenRevised.pdf
https://vawnet.org/sites/default/files/materials/files/2016-09/AR_SVAAWomenRevised.pdf
https://www.apa.org/pi/about/newsletter/2020/02/black-women-sexual-assault
https://www.apa.org/pi/about/newsletter/2020/02/black-women-sexual-assault

resources and support. Henry’s dissertation and West and Johnson’s research paper
indicate a common thread of viewing black women as Jezebels. Black women labeled as

Jezebels has led to sentiments that black women are “unrapable”®

since they are
“sexually insatiable.”® These perceptions of black women and their sexuality thus cause
additional barriers for black women to overcome when they are subject to sexual
violence. Not only may there be a lack of resources, but also persisting rape culture
regarding black women’s bodies makes them one of the biggest targets in IHEs.

These beliefs about black women and their sexual lives subsequently affect them
not receiving the same bystander intervention as other identities. In a study called “White
Female Bystanders’ Responses to a Black Woman at Risk for Incapacitated Sexual
Assault,” the researchers found that when white women were given stories of an incident
of sexual violence, with the victim having a distinctively black name compared to a
non-racial name, participants were “less likely to intervene in response to a Black woman
at risk than in response to a woman whose race was unspecified.”®® Participants also felt
“less personal responsibility to intervene,” though they could correctly identify the risk
that the black victim was facing. Participants “perceived that [the black victim]

experienced more pleasure in the pre-assault situation.” This idea of pleasure in

pre-assault scenarios goes back to viewing black women as Jezebels and a
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hyper-sexualization of black women. Additionally, it reinforces this idea that black

women are not “worthy of protection”

as others may be.

The prevailing attitudes towards black women, leading to less bystander
intervention and self-reporting from black victims, indicate how unsafe IHEs became for
the most marginalized identities. Creating barriers such as higher evidentiary standards,
requiring cross-examination, and reducing the number of responsible employees further
reduces the chances that black victims would report sexual violence. If IHEs perceive
black women as promiscuous and deserving of sexual violence, increasing evidentiary
standards may have implicit biases against black women, making the standard even
harder to meet. Putting black victims in adversarial cross-examinations would further
victimize black women if they experience low self-esteem and are subject to rape culture
on campus. Reducing the number of responsible employees on campus would reduce the
number of trusted individuals that black victims may feel comfortable approaching to
seek help. Though black men may benefit from due process protections, black women
would not receive the care and protection they deserve.

Another issue with the TIX process was the desire to overcorrect and force a
process on any incident reported, regardless of the survivor’s wishes. DeVos presented
the opportunity to use alternative or informal resolutions. DeVos’s policy, as summarized
in her “Summary of Major Provisions of the Department of Education's Title IX Final
Rule” publication, was:

The Final Rule allows a school, in its discretion, to choose to offer and facilitate
informal resolution options, such as mediation or restorative justice, so long as
both parties give voluntary, informed, written consent to attempt informal

% Ibid.
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resolution. Any person who facilitates an informal resolution must be well
trained.

The Final Rule adds: - A school may not require as a condition of enrollment or
continuing enrollment, or employment or continuing employment, or enjoyment
of any other right, waiver of the right to a formal investigation and adjudication of
formal complaints of sexual harassment. Similarly, a school may not require the
parties to participate in an informal resolution process and may not offer an
informal resolution process unless a formal complaint is filed.

At any time prior to agreeing to a resolution, any party has the right to withdraw
from the informal resolution process and resume the grievance process with
respect to the formal complaint. - Schools must not offer or facilitate an informal
resolution process to resolve allegations that an employee sexually harassed a
student.”

Informal resolutions allow schools to use mediation and restorative justice (RJ)
practices in adjudicating processes. If a complainant chooses this path, the school need
not pull together the resources needed to conduct a formal resolution. Instead, trained
mediators can help create a resolution that may result in the survivor feeling a greater
sense of justice.

Katie Vail details what RJ is and what an informal process following RJ principles
could look like in THEs. Vail describes RJ as “a process through which the survivor,
offender, and the affected community come together to discuss the harm that occurred
and how the offender can make amends for their conduct.”®? For this to be successful, the
offender must admit to their wrongdoing. The offender must have the desire to create a

resolution with the survivor. There are four principles in RJ:

! Department of Education, “Summary of Major Provisions of the Department of Education’s Title IX
Final Rule,” n.d., https://www2.ed.gov/about/offices/list/ocr/docs/titleix-summary.pdf.
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e There must be “a space for inclusive decision making,” which ensures that all
parties have the opportunity to recognize the harms experienced and what is
necessary to rectify the situation.

e “There must be active accountability” from the respondent. The respondent has to
take responsibility and actively work towards implementing the resolution.

e “The offender must repair the harm they created” by implementing the resolution
and meeting the survivor's needs.

e The offender has a “duty to renew trust” by building the relationship again and

obtaining the survivor’s trust.”

With these principles in mind, schools must create a way to implement RJ. A
school must present complainants with all the options that they have. If the student
chooses the RJ process, the accused student must also agree to participate. Complainants
can also stop the process if they believe it no longer advances what they need. According
to Vail, there are four steps to a RJ conference: “(1) referral and intake; (2) preparation;
(3) conference; and (4) monitoring and reintegration.”* Throughout the process, the
respondent must play an active role in the process by “[admitting] responsibility for their
actions,... prepare for the conference by creating a statement, meeting with facilitators,
and brainstorming how they can address the harm they created and rebuild trust... [and]
participate in a dialogue where they explain their conduct and work with the survivor and

community members to create appropriate reparations.”” The administrators must
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monitor compliance with the discussed resolutions to ensure that the conference was
successful.

RJ conferences can be more effective because they provide agency to the survivor
to help dictate their needs in their healing while still holding perpetrators responsible.
Mutual healing and maintaining accountability create an environment where they can
grow and learn to be better members of their communities. Shauntey James and Melanie
Hetzel-Riggin say that RJ has the potential to “create an empowering experience for
survivors, promotes social support, and may prevent psychological distress.” If a
complainant receives an “insensitive reaction”’ to their experiences, it can severely
impact their capacity to heal. In formal adjudication processes, if a complainant is subject
to questioning or a process that could be traumatic, it might limit them from
“[achieving]justice and [continuing] a healthy journey to recovery.””® James and
Hetzel-Riggins view RJ as a way to avoid the traumas of a formal adjudication process
while still getting justice and healing.

Additionally, Vail believes that RJ could “be used to target ‘rape culture’ and
better educate other students™ by providing the opportunity to engage in conversation
and learn how one’s actions and beliefs can harm others and perpetrate an environment of
sexual violence.

There are many critics of informal resolutions and the use of RJ. According to

Grace Watkins, a 2017 Notre Dame graduate and sexual assault survivor, RJ could send
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inappropriate messages to survivors of sexual violence. Most universities use RJ to
resolve roommate conflicts or conflicts where both parties could be at fault. Watkins says
that “there is no shared blame in sexual assault.”'® Using RJ or informal practices could
be asking survivors to take up unnecessary labor in thinking about correcting the harm
that occurred. Additionally, they would need to interact with the perpetrator when
instructing perpetrators on what they must do to grow and when building a relationship
with someone who caused such trauma in their life.

Watkins also sees the requirement of having conversations about the harm that
occurred as “perpetuating the myth that sexual assault is simply a misunderstanding
between two people, rather than what [it] really is: a violent abuse of power.”'"!
Suggesting that sexual violence occurs due to a misunderstanding creates this idea that
we must excuse the perpetrator’s behavior because they could not have known that
abusing an individual against their consent was something that they were not aware was
immoral. Additionally, it may guilt the survivor into forgiving the perpetrator, as the
perpetrator underwent the RJ process, so their apology should be accepted. It further
suggests the idea that girls should forgive those who cause harm to them.

Watkins is concerned about the lack of guidance from the DOE. Since there are no
standards, Watkins could see a potential rise of abuse as the perpetrators could use
“tactics of manipulation and intimidation present in their relationship to dictate the terms

of the resolution.”'%?
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Watkins’ attitudes toward mediation were similar to Bush and Obama’s
administrations. Both the Bush and Obama administrations’ guidance on TIX policies
says that even if the survivor voluntarily chooses to use mediation, it should not be
allowed due to the potential harm that could come from it if not done correctly. During
the Bush years, the Education Department effectively banned using mediation. A 2001
legislation states that “OCR has frequently advised schools, however, that it is not
appropriate for a student who is complaining of harassment to be required to work out the
problem directly with the individual alleged to be harassing him or her, and certainly not
without appropriate involvement by the school (e.g., participation by a counselor, trained
mediator...”'*

Critics can also see how using mediation and informal resolutions could threaten
due process for respondents. James and Hetzel-Riggin say there is a sense of ambiguity in
the legal protection granted to respondents in this process. A complainant may “defer
back to the formal grievance process at any time within this informal process.”'* RJ can
only be effective if “the responsible person accepts responsibility as a precondition of
participation.”'® Once the perpetrator accepts guilt, there may be no protections of what
they say as not being held in a court of law. There could be a more significant burden on
the respondent regarding the legal ramifications of participating in the RJ process, even

though that would contradict the purpose of RJ. Vail also makes a counterargument to

using mediation as the potential “legal jeopardy”'® facing perpetrators whose statements
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during the mediation could be used against them in court later. Her solution is that the
DOE should provide “future guidance regarding restorative justice and on when it is
appropriate to use.”'”” Nevertheless, until this guidance is issued, if IHEs consider
incorporating adequate protections for both the complainant and the respondent, RJ could
cause more harm than good to the parties involved.

Rachael Goldman says that many accused people have sued universities under
claims of having “due process rights violated by inadequate investigations, insufficient
hearings, and hasty decisions by unqualified adjudicators.”'® Halley describes the
training of adjudicators at Harvard. Though most of the presentation focuses on the rules
of the OCR and Harvard policies, one-third of the presentation is dedicated to research on
tonic immobility, which “can cause the victim to appear incoherent and to have emotional
swings, memory fragmentation, and ‘flat affect.””'” Her story “‘may come out

119 and she can be “[m]isinterpreted as being cavalier about [the

fragmented or ‘sketchy,
event] or lying.”!"! This training sets a precedent that adjudicators are to accept the
statements of a complainant, regardless if the statements are incoherent. The incoherence
could be a direct consequence of sexual violence. The excusal of incoherence gives the
complainant more credibility than the respondent.

Additionally, if a complainant comes off as incoherent or fragmented, then

adjudicators may be pre-disposed to think it is the result of having experienced sexual
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violence. The association between incoherence due to sexual violence may not grant the
respondent any chance to prove themselves innocent. The adjudicator will see incoherent
statements as indications of sexual violence and that the respondent must be guilty.

Some even believe that Obama-era policies were policing, as Goldman puts it,
“sexual conduct that is voluntary, non-harassing, nonviolent, and does not harm
others.”"'? This perception of over-policing suggested to critics that the policy no longer
addressed actual issues of “rape, sexual assault, and sexual harassment.”'"* Halley
described a scenario of over-policing when she assisted a student in a small liberal arts
school in Oregon whom the TIX office was investigating. The school was investigating
this student as he reminded “a fellow student... of the man who had raped her months
before and thousands of miles away.”'"* Though he was found innocent, the school
invaded his privacy. The school conducted investigations “into all his campus
relationships, seeking information about his possible sexual misconduct in them (an
immense invasion of his and his friends’ privacy), and ... was ordered to stay away from
a fellow student (cutting him off from his housing, his campus job, and educational
opportunity).”""> This restriction severely affected the student’s life without giving him
any chance to defend his side.

DeVos took particular issue with the vagueness of the definitions of sexual
assault. Goldman states that the definitions of sexual assaults were “still ill-defined on

university campuses.”''® Though the federal level has slowly changed the definition of
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rape, each state has a different definition of consent, which further complicates how IHEs
establish policy.

Case laws and statutes can further narrow down the best practices for establishing
school procedures. Federal guidelines established left and right limits, but states could
establish their definitions and case laws to protect the due process in each state. Due
process could thus vary from state to state. Without uniformity, some accused students
may be subject to certain biases that others in different institutions may not be. If the
guidelines and instructions from the Obama era were active, Middlebury College and the
University of Pennsylvania would start TIX processes with a preconceived notion of
believing the survivor over the accused, which already sets the accused student behind
the survivor. It will unfairly burden the respondent to prove their innocence. DeVos
strove to create a policy that would grant a presumption of innocence to counteract this

difference in attitude when dealing with the accused student.

The Changes

Kamaria Porter, Sandra Levitsky, and Elizabeth Armstrong provide a history of
the various TIX processes and demonstrate how policy and changing attitudes towards
TIX reflect how schools adapted their conduct processes. In the beginning, schools just
treated it as a disciplinary problem. Sexual violence was viewed “through the lens of
education and moral learning.”"'” In 1961, the Fifth Circuit established in Dixon v.

Alabama State Board of Education (1961) that students deserve “due process”''® if they
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are “at a tax-supported college [and] are expelled for misconduct.”'" In Goss v. Lopez
(1975), the Supreme Court established that “students facing temporary suspension from a
public school have property and liberty interests that qualify for protection under the Due
Process Clause of the Fourteenth Amendment.”'?° These cases created a more legalistic
bent to conduct processes. Universities began to take aspects of civil litigation and apply
them to school processes. Institutions of higher education started to use an adversarial
hearing model to adjudicate TIX.

Many schools adopted an adversarial hearing model to adjust to the case law
guidance. Porter et al. describe this model as a hearing “staffed by volunteer members of

the university”'!

in which they are able “to challenge biases, assumptions, or mistakes,
enhancing the impartiality and fairness of the proceedings.”'?* This process is more
“trial-like”'* because “the university generally does not conduct an independent
investigation. Instead, the parties themselves are responsible for gathering and producing
evidence.”'** If the panel finds the respondent guilty, then they give a sanction.

Though this process was good for protecting accused students’ rights, it did not
provide any protections for victims. The parties were responsible for collecting their
evidence, which caused extra burdens on both parties. Porter et al. say that

cross-examinations during the panel would “be re-traumatizing for survivors of sexual

assault.”'* The complainant may be in a position to constantly “reveal personal
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information to multiple people, and potentially in the presence of the student accused of

perpetrating the violence,”'?

which can be invasive and traumatizing.

The single-investigator model was the second model that school administrators
used. In this model, Porter et al. describe the process as a single “investigator
[interviewing] the parties and witnesses, and [reviewing] documents and physical
evidence.”'?” In this scenario, the parties do not have to interact with one another and do
not need to take on the burden of collecting evidence themselves. In some models, the
investigator determines and sets the sanction by themselves. The single-investigator
model is streamlined through fewer people and allows an individual with investigatory
expertise to make the decision. The process becomes quicker and reduces the trauma that
the complainant undergoes. However, without the live hearing and cross-examination, the
respondent may be denied crucial due process protections. Having one investigator be the
fact-finder and decision-maker could also cause bias or other conflicts of interest.

The legalistic bent in the 1960s and 1970s inspired a desire to protect due process
but recognizing the failure to protect survivors promoted the interest in a hybrid model.
In the hybrid model, an investigator collects the evidence and presents it to a panel. In
this panel, the parties themselves may have an opportunity to share statements or
cross-examine by submitting questions to the panel or a neutral party. Though this

process seems to take the best aspects of the investigator and adversarial hearing models,

Vail recognizes that “students have expressed concerns with the code of conduct system

126 Ibid.
127 Ibid.
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because of significant wait times, lack of due process, and confidentiality issues”'*® as a

result of the hybrid option.

Porter et al. found that in a sample of 381 universities, about “20.5% (n = 78)
used Civil Rights Investigative models,” “10.8% (n = 41)—relied on Adversarial Hearing
models,”'® and “62.2%, n = 237 described hybrid approaches.”"*” Only a few schools in
this sample had incomplete processes described in their policies, and 0.8% or three
schools had a dual process without any handoff between the adversarial hearing and
single investigative model."!

The disappointment in extended processes with seemingly fewer protections for
the accused students inspired DeVos to create a policy to create more protections in
conduct processes. Carter describes the DOE’s goals in adjusting the TIX policies:
“narrowed investigatory requirements, heightened evidentiary standards, and expanded
rights for the accused.”'** The specific changes included:

e Narrowing the definition of sexual violence;
e Increasing the standard of evidence from a preponderance of the evidence (POE)

to clear and convincing (C&C);

e Requiring live hearings and cross-examination;
e Starting TIX cases with a precedent of presumption of innocence for respondents;

e Reducing the number of responsible employees in IHEs.

128 Katie Vail 2019
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DeVos worked to narrow the definition of sexual harassment under TIX. DeVos
reduced the scope of the definition due to complaints of the inhibition of freedom of
speech because of TIX. Attorney Monica Shah highlights two professors: a film professor
named Laura Kipnis, who was being investigated “for writing an essay critical of sexual

13 and Jammie Price, a tenured professor at Appalachian State

harassment policies,
University, who “was suspended after showing a film in class that was critical of the adult
film industry.”'** The broadness of the original definition jeopardized students at these
institutions if they discussed sexual violence as they wished to. Sexual harassment, as
defined by DeVos’s policy, was “unwelcome sexual conduct; or unwelcome conduct on
the basis of sex that is so severe, pervasive, and objectively offensive that it effectively
denies a person equal access to the recipient’s education program or activity.”'** The
point of contention was small yet crucial. The new definition added the word “and” in the
list of describing the sexual conduct as “severe, pervasive, and objectively offensive.” In
the prior definition, if the sexual conduct met one of the standards, it could be considered
as conduct that could restrict equal access to education. Using “and” meant that the
conduct must meet all three standards in order to be considered something that could
restrict equal access to education.

Including “education program or activity”” would narrow the schools’ jurisdiction.

According to Leah Butler, Heejin Lee, and Bonnie Fisher, sexual violence cases that

133 Monica Shah, “What Is the Impact of the Narrowed Definition of ‘Sexual Harassment’ under the New
Title IX Regulations?,” Boston Lawyer Blog (blog), May 12, 2020,
https://www.bostonlawyerblog.com/what-is-the-impact-of-the-narrowed-definition-of-sexual-harassment-u
nder-the-new-title-ix-regulations/.

134 Ibid.

135 Office for Civil Rights, and Department of Education, “Nondiscrimination on the Basis of Sex in
Education Programs or Activities Receiving Federal Financial Assistance” (n.d.),

https://www.govinfo.gov/content/pkg/FR-2018-11-29/pdf/2018-25314 pdf.
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